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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Cctober 23, 2003, in Vierra, Florida, before Carolyn S.
Holifield, a designated Adm nistrative Law Judge of the D vision
of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

The issue is whether Petitioner, WIlliamBright, is
entitled to receive retirenent benefits of his deceased son,
Ronal d Bri ght.

PRELI M NARY STATEMENT

Ronal d Bright was a nenber of the Florida Retirenment System
w th approxi mately 29 years of creditable service. On or about
Cct ober 31, 2002, Ronald Bright's application for regul ar
disability retirement was filed wth the Departnent of
Managenent Services, Division of Retirenent (Division). Ronald
Bright died on Novenber 9, 2002, before the Division determ ned
his eligibility for disability retirement. On Novenber 18,
2002, Petitioner, WIlliamBright, executed and, acting as
attorney-in-fact for Ronald Bright, filed an option sel ection
with the Division, selecting Option 2.

| n Decenber 2002, the Division determ ned that Ronald
Bright was eligible for disability retirenment but that the
option selection was invalid because it was executed after
Ronald Bright died. By letter dated February 4, 2002, the
Division notified Petitioner that since no valid option
sel ection was nade, no continuing benefit was avail abl e.
Petitioner chall enged the decision and requested a forma

heari ng.



At hearing, Petitioner testified on his own behal f and
called four witnesses, all enployees of the Brevard County,
Board of County Conm ssioners (Brevard County): Frank Abbate,
di rector of the Human Resources Departnent; Joanne Adans, a
supervi sor in the Planning Departnent; Fannie Gay, a supervisor
in the Human Resource Departnent; and Kathryn Patterson, a
benefits specialist. Petitioner offered 31 exhibits, 30 of
which were admtted. The Division presented the testinony of
Deena Howel |, the Division's disability benefits adm nistrator.
The Division also offered the deposition testinony of Stanley
Colvin, the Division's benefits adm nistrator; Fredrica Edwards,
a Division benefits specialist; and Kathryn Patterson, a
benefits specialist with the Brevard County. The D vision
of fered and had 18 exhibits admtted. Oficial recognition was
t aken of the applicable provisions of Chapters 20, 121, and 709,
Florida Statutes (2001); and Florida Admi nistrative Code Rule
Chapter 60S.

The proceedi ng was recorded but no transcript was ordered.
At the conclusion of the hearing, the parties agreed to file
proposed reconmmended orders on Novenber 28, 2003. Both parties
timely filed Proposed Recommended Orders which have been

considered in preparation of this Recomended O der.



FI NDI NGS OF FACT

1. Petitioner, WIlliamBright (Petitioner/WIIliamBright),
is the 84-year-old father and beneficiary of Ronald Bright.

2. Ronald Bright was an enpl oyee of Brevard County with
approxi mately 29.5 years of creditable service in the Florida
Retirement System (FRS), which is adm nistered by the Division.

3. Ronald Bright was diagnosed with |ung cancer in
Decenber 2001, and two nonths |ater, he underwent surgery to
have a lung renoved. Thereafter, he received radiation
treatments and chenot her apy.

4. Despite his being diagnosed and treated for cancer,
Ronal d Bright was optim stic about his future and continued to
work part-time for the Brevard County Pl anni ng Departnent.

5. In Cctober 2002, Ronald Bright entered the hospital and
underwent further surgery, when it was determned that his
cancer had spread to his colon. After five days in the
hospital, he was placed in intensive care.

6. On Cctober 28, 2002, WIlliamBright first |earned from
Ronal d Bright's doctor that his son was termnally ill. That
sane day, Joanne Adans, Ronald Bright's supervisor in the
Brevard County Pl anning Departnent, also first |earned that
Ronal d Bright was termnally ill.

7. Upon learning that his son, Ronald Bright, was

termnally ill, Petitioner requested a neeting with the Brevard



County Human Resources Department (Human Resources) staff to

di scuss and apply for disability retirement benefits on behalf
of his son. The neeting was held on Cctober 31, 2002, in the
of fice of Human Resources. In addition to Petitioner, Joanne
Adans, Fannie Gray, and other Brevard County staff attended the
nmeeti ng.

8. Kathryn Patterson was the prinmary person in Human
Resources charged with the responsibility for assisting
enpl oyees in filing for retirenent benefits, including
disability retirenment benefits. However, M. Patterson did not
attend the Cctober 31, 2003, neeting because she was on | eave
that day. In Ms. Patterson's absence, Fannie Gay, who 12 years
before had primary responsibility for assisting enployees with
retirement applications, provided disability retirenent
application fornms for Ronald Bright to Petitioner.

9. The package of forns Ms. Gray provided to Petitioner on
Oct ober 31, 2001, did not include an FRS-11o form Option
Sel ection Form (FRS 110 forn).

10. During the Cctober 31, 2002, neeting, Petitioner
executed the fornms, including the disability retirenent
application, that were provided to him These forns were
conpl eted by Petitioner pursuant to the durable power of
attorney executed by Ronald Bright on March 26, 2003, three

mont hs after he was di agnosed with cancer.



11. On Cctober 31, 2002, Ms. Gray faxed to the Division
the disability retirenent application package for Ronald Bright.
The fax cover sheet contained a handwitten | egend that said:
"This is urgent[.] Thank you."

12. On Novenber 4, 2002, Ms. Patterson returned to work
after a short period of |eave. Upon her return, she called the
Di vi sion and spoke with Frederica Edwards to confirmthe receipt
of Ronald Bright's disability application. M. Patterson was
informed by Ms. Edwards that only part of the facsimle
transmttal had been received. Apparently, the facsimle
transmttal initially received and filed by the D vision
i ncl uded only the signature page of the application, the
facsimle cover sheet, and part of the power of attorney
docurment. Ms. Patterson then imediately re-sent, by facsimle,
the disability application, the power of attorney, and the
previously-subnmtted cover sheet with the original handwitten
notation, "This is urgent[.]"

13. The disability application package that was re-sent to
the Division by facsimle on Novenber 4, 2002, did not include
the FRS-11o0 form Although the FRS-11o0 form could have been
filed at the sane tinme as the application, that formwas not
required for the Division to determne if Ronald Bright was

eligible for disability retirenent.



14. On Novenber 5, 2002, Frederica Edwards sent a letter
to Ronald Bright at his honme address informng himthat two
physi ci an statenents were required to nake a disability
determnation. The letter further advised himof itens that
woul d be required if the application was approved, including an
FRS- 110 form Blank copies of all of the fornms nentioned were
included with the letter.

15. On Novenber 5, 2002, the sane day the Division sent
the letter and forns described in paragraph 14, the Human
Resource staff sent, by facsimle, one physician report to the
D vision. That physician's report, conpleted by Dr. Acosta
noted that "[T]his patient [Ronald Bright] is termnal." The
foll owi ng day, Novenber 6, 2002, Human Resources received and
faxed to the Division a second physician's statenment which al so
attested to Ronald Bright's disability.

16. Ronald Bright never received the letter and encl osed
fornms sent out by the Division on Novenber 5, 2002, because he
was confined to the hospital, where he remained until his death
on Novenber 9, 2002

17. On Novenber 14, 2002, Ms. Patterson called Ms. Howell
and inquired about the status of the application. M. Howell
informed Ms. Patterson that everything needed for a disability
determ nati on had been received. Notice was also given to

Ms. Howel |l of Ronald Bright's passing. Based on this tel ephone



conversation with Ms. Howel |, the Human Resources staff believed
that all information required to process Ronald Bright's
disability retirenment application had been received.

18. On or about Novenber 14 or 15, 2002, a few days after
Ronal d Bright's death, Petitioner received the Novenber 5, 2002,
letter fromthe Division and the fornms included with it. The
delay in receipt of the letter was because Petitioner had
executed a mail-forwarding directive to the U S. Postal Service,
effecti ve Novenber 6, 2002, directing that all mail for his son
be forwarded to Petitioner's residence.

19. Upon receipt of the Division's Novenber 5, 2002,
| etter and encl osed docunents, Petitioner contacted Human
Resources regarding the FRS-11o form As he had done
previously, Petitioner relied on Human Resources for assistance
and guidance in the disability retirenment application process.

20. The FRS-11o form adopted, pursuant to Section
121.091(6), Florida Statutes (2001), provides for four options:
Option 1 provides for full benefits for the |life of the nenber;
Option 2 is a reduced benefit for ten years with those benefits
payable to a beneficiary in the event the nenber dies before the
end of ten years; Option 3 applies to a deceased nmenber who is
survived by a joint annuitant, which is defined in Section
121.021(28), Florida Statutes (2001), as a spouse, or children,

or a parent, or other person over age 25, for whomthe nenber is



t he | egal guardi an and dependent upon the nenber for over one-
hal f of his or her support; and Option 4 is applicable if there
is ajoint annuitant and the nenber desires to elect that the
survivor of themwould receive a reduced benefit of 66 and 2/3
percent.

21. The FRS-11o formincorporates the foll ow ng statenents
inits instructions: "Wuat Retirenment Option Should You
Choose, " which acconpany the FRS-11o0 form Under Option 2, it
states:

Option 2 would be particularly appropriate
if you are inill health and your
beneficiary does not qualify as a joint
annuitant. Anyone can be naned as a
beneficiary under Option 2, as well as
charities, organi zations, or your estate or
trust.

22. Ronald Bright was a single person who had never been
married, had no children, and there was no parent for which he
was | egal guardi an or who was dependent upon himfor support.
Due to his termnal condition and his famly status, the only
viabl e option on the FRS 11o formwas Option 2, if an election
was made.

23. On Cctober 28, 2002, when Ronald Bright knew that his
condition was termnal, in a conversation with Petitioner and
Wi th his supervisor, M. Adans, he stated his intent that his

father receive a ten-year payout of his retirenent benefits in

the event of his untinely death, which he knew to be inm nent.



24. On or about Novenber 18, 2002, after talking to the
Human Resources staff and review ng the FRS-11o0 form Petitioner
executed the formelection, as attorney-in-fact for Ronald
Bri ght, choosing Option 2 benefits for Ronald Bright, with
Petitioner as beneficiary. Human Resources then sent the
executed FRS-11o form by facsimle, to the Division.

25. The FRS-11o form executed by Petitioner as attorney-
in-fact, on Novenber 18 or 19, 2002, was invalid as a matter of
| aw, pursuant to Section 709.08(3)(b), Florida Statutes (2001),
because it was executed after the death of Ronald Bright.

26. On Decenber 26, 2002, Ronald Bright's application for
disability benefits was approved and his effective retirenent
date was Novenber 1, 2002. However, after Ronald Bright's
application was approved, the Division deternm ned that the
FRS- 110 form was executed after the death of Ronald Bright and
was, therefore, invalid. As a result, no continuing benefit
under Option 2 was avail abl e.

27. On February 4, 2003, the Division officially denied
Petitioner's request for paynent of the Option 2 retirenent
benefits of Ronald Bright.

28. The Division receives many disability retirenent
applications fromFRS nenbers that contain the word "Urgent,"”
due to the fact that these nenbers have term nated enpl oynent

and may have no i ncone. Because of this, enployees in the
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Division's Disability Determ nation Section process applications
with the notation "Urgent,"” or simlar |anguage, |ike any other
appl i cation.

29. The Division has no rules or procedures that address
or govern expediency in processing disability applications where
an FRS nenber is termnally ill. However, when the Division is
notified by tel ephone, either by a nenber, a nenber's famly, or
an enployer that an applicant is termnal and has only a short
time tolive, the Division's Disability Determ nation Section's
practice is to process that application out-of-order.

30. Because of the Division's practice of disregarding
witten notations indicating that a particular application is
urgent, when the disability retirenent application of Ronald
Bri ght was faxed to the Division on October 31, 2002, and again
on Novenber 4, 2002, the Division took no special action
regardi ng the application. Moreover, no special action was
t aken based on the physician's statenent faxed to the Division
on Novenber 5, 2002, which noted that Ronald Bright was
term nal .

31. The Division is responsible for adm nistering the
provi sions of Chapter 121, Florida Statutes (2001). In
accordance wth its duties, the D vision, which has over 600, 000
menbers, di ssem nates information handbooks and forns regarding

retirenent issues to nenbers of the FRS. The Division al so
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provi des fornms, information, handbooks, and training regarding
retirement issues to governnental entities whose enpl oyees are a
menber of the Florida Retirenment System The D vision also
provi des governnental enployers with various publications, such
as the Enpl oyer Handbook and various forns relative to
retirenment.

32. The Enpl oyer Handbook was provided to and used by
Brevard County. The introduction of the Enployer Handbook
contains the follow ng on Page Xl I1:

TO PAYROLL AND PERSONNEL OFFI CERS

You are the key |ink between the D vision of
Retirement and the enpl oyees of your

organi zation to ensure that your enployees
receive information fromthe Division that
infornms themof their choices and rights
under the Florida Retirenment System (FRS)
and that the pernmanent retirenent records
mai nt ai ned by the Division are accurate, you
nmust be thoroughly informed of FRS
procedures. However, as agency
representatives, you are not agents of the
Division. The Division will be not be
responsi bl e for an erroneous information you
may provide to nmenbers.

33. Although the governnental enployers are |iaisons
bet ween the Division and FRS nenbers, these entities are not
consi dered agents of the Division.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has

jurisdiction over the subject natter and of the parties to this

12



proceedi ng pursuant to Sections 120.569 and 120.57, Florida
Statutes (2003).

35. Chapter 121, Florida Statutes (2001), known as the
Florida Retirenment System Act, established the Florida
Retirenent System Pursuant to Section 121.1905, Florida
Statutes (2001), the Division is within the Departnent of
Managenent Services and is responsible for admnistering the
provi sions of Chapter 121, Florida Statutes (2001).

36. The issue in this case in whether Petitioner, as
beneficiary of his deceased son, is eligible to receive
retirement benefits under Option 2 of the FRS.

37. Petitioner argues that he is entitled to benefits
under Option 2, even though neither Ronald Bright, an FRS
nmenber, nor anyone on his behalf ever conpleted the FRS-11o form
prior to Ronald Bright's death. Petitioner contends that the
sol e reason the FRS 110 formwas not conpleted prior to his
son's death was that Human Resources and/or the Division failed
to provide himwith the form Petitioner further argues that
Human Resources, in providing assistance to himin conpleting
the disability retirenent application and advising himin
related matters, was acting as an agent for the D vision and,
t hus, the Division should be barred fromdenying hi mbenefits

under the principle of equitable estoppel.
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38. The Division's position is that no benefit is payable
to Petitioner under Option 2 because prior to Ronald Bright's
death, an FRS 1l1o formwas not conpleted by himor on his
behal f. Moreover, the Division disputes the assertion that the
Human Resources or its enpl oyees are agents of the D vision.
Therefore, the actions, or in this case the inaction, of
representations of the Human Resources staff could not be
attributable to the Division so as to result in the Division's
bei ng estopped from denying benefits to Petitioner.

39. Petitioner has the burden of proof in this proceeding.
The burden of proof in an adm nistrative proceeding is on the
party asserting the affirmative of the issue unless the burden

is otherwi se established by statute. Young v. State, Departnent

of Community Affairs, 567 So. 2d 2 (Fla. 3d DCA 1990); Florida

Departnent of Transportation v. J.WC Co., Inc., 396 So. 2d 778

(Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

40. In order to prevail, Petitioner nust denonstrate by a
preponderance of evidence that he is entitled to nonthly
benefits under Option 2 of the FRS. Petitioner has failed to
nmeet his burden of proof.

41. Pursuant to Section 121.091, Florida Statutes (2001),

"[b]lenefits may not be paid under this section unless the nenber
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has term nated enploynent . . . and a proper application has
been filed in the manner prescribed by the [Dvision]."

42. Section 121.091(4), Florida Statutes (2001), addresses
"disability retirement benefit[s]" and provides such benefits
for FRS nenbers who are vested and becone totally and
permanent|y di sabl ed before reaching normal retirenment by virtue
of age or years of service.

43. Prior to approval of disability retirenent paynents by
the Division, the FRS nenber nust provide proof that they are
totally and permanently disabled and nmust include certification
of such disability by two |icensed physicians.

§ 121.091(4)(c)1., Fla. Stat. (2001).

44. Pursuant to Florida Adm nistrative Code Rul e 60S-
4.007(2)(b), which inplenents Section 121.091, Florida Statutes
(2001), a proper application for disability retirenment nust
i ncl ude docunentation attesting that the nenber was in the
enpl oy of an FRS enployer at the tinme he becane disabl ed.
Additionally, that provision requires that the nmenber submt the
followng: (1) the Application for Disability Retirenent (Form
FR-13) to be conpleted by the nenber; (2) the Statenent of
Disability by Enployer (FormFR 13a) to be conpleted by the
menber's enployer; (3) two physician reports (Form FR-13b) to be

conpleted by two Florida |licensed physicians; and (4) any other
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evi dence of disability requested by the adm nistrator. See Fla.
Adm Code R 60S 4.007(2)(b)1. through 4.

45. The Divi sion, upon receipt of the conpleted forns
(Forms FR-13, FR 13a, and FR-13b), is required to determne if
the FRS nenber is totally and permanently disabled. See Fla.
Adm Code R 60S4.007(2)(d)1. and 8 121.091(4)(c), Fla. Stat.
(2001).

46. Florida Adm nistrative Code Rule 60S 4.0035(4)(a) sets
forth the procedure the Division follows when it receives an
i nconpl ete application and/or needs additional information to
make an eligibility determ nation and/or to conpute the nonthly
benefit paynment anount. That provision states in relevant part
the foll ow ng:

(4) Wen a nenber's application for
retirement benefits is received, the
Division will:

(a) Acknow edge the recei pt of the
menber's application and advi se himof any
required i nformation or docunents that have
not been received. Such information nmay
include but is not limted to birthdate
verification, beneficiary designation,

option selection as required by Rule
60S-4.010, F. A C. (Enphasis supplied)

47. Section 121.091(6), Florida Statutes (2001), and
Fl orida Adm nistrative Code Rule 60S 4.010 address retirenent
benefit paynent options. Those provisions require that a nmenber
who is eligible for a retirenent benefit, select one of the four

options prior to receipt of his first nonthly benefit paynent.
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48. Florida Administrative Code Rule 60S 4.010 provides in
pertinent part the follow ng:

(1) Prior to the receipt of his first
mont hly benefit paynent, a nenber who is
eligible for a retirenment benefit
shal|l sel ect one of the four optional forns
of paynment of such benefits, as provided in
par agraphs (a), (b), (c), or (d), on the
appropriate retirenent application form as
required in subsection 60S 4.0035(1),

F.A C., or the Option Selection for FRS
Menbers, Form FRS-11o. . . The four options
are as follows:

(a) Option 1. The maxi mumretirenent
benefit payable to the nmenber during his
lifetime.

(b) Option 2. A retirenent benefit
payabl e during his lifetine and, in the
event of his death within a period of 10
years after his retirenment, the sanme nonthly
anount to be payable to his beneficiary for
t he bal ance of such 10-year period.

(c) Option 3. Aretirenent benefit which
shal | be payable during the joint lifetinme
of both the nmenber and his joint annuitant
and which shall continue after the death of
either during the lifetinme of the survivor
in the sane anount, except as provided in
par agraph 60S4.010(1)(e), F.A C

(d) Option 4. A retirenent benefit
payabl e during the joint lifetine of the
menber and his joint annuitant, and which
shall continue after the death of either
during the lifetinme of the survivor in an
anount equal to 66 2/3 percent of the anount
whi ch was payabl e during the joint lifetine
of the nmenber and his joint annuitant,
except as provided in paragraph 60S-
4.010(1)(e), F.A C

17



49. Section 121.091(7)(c)2., Florida Statutes (2001),
prescri bes the benefits to be paid when a retiring nmenber dies
on or after the effective date of retirement, when the nenber
has sel ected one of the optional fornms of retirement and al so
when the retiring nenber has not selected such options. That
section provides in relevant part the foll ow ng:

(c) If aretiring nmenber dies on or after
the effective date of retirenment, but prior
to a benefit paynment being cashed or
deposited, or credited to the Deferred
Retirement Option Program benefits shall be
paid as foll ows:

2. For a designated beneficiary who does
not qualify as a joint annuitant, any
benefits payabl e shall be paid as provided
in the option selected by the nenber; or if
t he nenber has not sel ected an option,
benefits shall be paid in the optional form
of paynent provided in subparagraph (6)(a)l.
[Option 1]. (Enphasis supplied)

50. Florida Adm nistrative Code Rule 60S 4.010(6)(c) al so
sets out the manner in which benefits are paid if, as in this
case, a nenber dies after his effective retirenment date and
wi t hout having sel ected one of the four retirenment options.

That rule provides in relevant part the foll ow ng:
(c) If the nenber should die after his
effective date of retirenent and w thout

havi ng sel ected an option, benefits shall be
payabl e as fol |l ows:

1. |f the nenber’s designated beneficiary
does not qualify as a joint annuitant,
benefits shall be paid under option 1, with

18



any benefits due fromhis effective date of
retirement through the nonth of death
payabl e to the nenber’s estate.

(Enmphasi s supplied.)

51. A "beneficiary" is the "joint annuitant or any other
person . . . designated by the nmenber or other qualified person
to receive benefits, if any, which may be payable . . . in the
event of the death of the nmenber or other beneficiary."

See § 121.021(46), Fla. Stat. (2001); and Fla. Adm n. Code R
60S- 6. 001( 8).

52. A joint annuitant nmay be a nenber's spouse; a natural
or legally adopted child, who is either under 25 or physically
or nentally di sabl ed and i ncapabl e of self-support regardl ess of
age; a parent or grandparent; or a person aged 25 or older for
whom t he nenber is the |l egal guardian, if said person is
financially dependent for no | ess then one-half of his or her
support fromthe deceased nenber at retirenment, whichever occurs
first. See § 121.021(28), Fla. Stat. (2001), and Fla. Adm
Code R. 60S 6.001(33).

53. The evidence established and it is undisputed that
Petitioner, on behalf of his son, applied for disability
retirement. The undisputed evidence al so established that, as
of Novenber 6, 2002, all docunentation required by Florida
Adm ni strative Code Rule 60S-4.007(2)(b) and necessary for the
Division to determine Ronald Bright's eligibility for disability

had been submtted to the Division. Based on t hat
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docunent ation, the Division properly determ ned that Ronald
Bright was eligible for disability retirenment benefits and, in
accordance with Fla. Adm Code Rule 60S 4.0035(3)(b)?2.
correctly determ ned that Ronald Bright's effective retirenent
date was Novenber 1, 2002.

54. There is no dispute that Petitioner is Ronald Bright's
beneficiary within the neaning of the provisions cited in
par agr aph 51 above. However, Petitioner has not asserted and
t he evidence did not establish that he qualifies as a joint
annuitant, as defined in the provisions cited in paragraph 52.

55. Pursuant to Section 121.091(7)(c)2., Florida Statutes
(2001), and Florida Adm nistrative Code Rule 60S-4.010(6)(c)1.
guot ed above in paragraphs 49 and 50, respectively, if a nmenber
dies after his effective retirenent w thout selecting an option,
the Division is required to pay death benefits in accordance
with the provisions of Option 1.

56. Here, it is undisputed that Ronald Bright died after
his retirement date and prior to his or Petitioner's conpleting
the FRS-11o form and, thereby, selecting a paynment option.

57. Because no option selection was made before Ronald
Bright died, the Division was required to pay benefits under
Option 1, which provides the maximumretirenent benefit paynent
to the nmenber during his lifetime. |In this case, due to Ronald

Bright's death on Novenber 9, 2002, he was entitled to only one
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monthly disability retirenment check and no benefits were payabl e
to his beneficiary.

58. Petitioner does not dispute that the results
articulated in paragraph 57 are consistent with the applicable
statutory and rule provisions. However, Petitioner contends
that the Division should distribute retirenment benefits
consistent with the provisions of Option 2, which provides a
reduced benefit for ten years with benefits payable to a
beneficiary in the event the nenber dies before the end of the
ten years.

59. Petitioner argues that the result he seeks is
war r ant ed based on principles of "agency" and of "equitable
estoppel ." Petitioner first asserts that Brevard County, as an
enpl oyer that participates in the Florida Retirenment System is
an agent of the Division. Next, Petitioner asserts that based
on the Human Resources' failure to provide to Petitioner the
FRS- 110 form the Division should be estopped from denyi ng
benefits under Option 2. Petitioner contends that Ronald Bright
expressed his desire to select Option 2, knowing that his death
was i mm nent and that Petitioner would have carried out that
request had he been provided with the form

60. In addressing the issue of apparent authority, the

Fl ori da Supreme Court, in Alnerico v. RLI Insurance Conpany, 716

So. 2d 774, 777 (Fla. 1998), noted that
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Recent cases have applied a three-prong
test under general agency law in order to
determ ne the existence of apparent agency:
first, whether there was a representation by
the principle; second, whether a third party
relied on that representation; and, finally,
whet her the third party changed position in
reliance upon the representati on and
suffered detrinment. See Warren v.

Departnent of Admi n., 554 So. 2d 568 (Fla.
5th DCA 1989); Smith v. Anerican Auto Ins.
Co., 498 So. 2d 448 (Fla. 3d DCA 1986).

61. Here, there is no evidence that the Division ever made
representations to Brevard County that the County had actual or
apparent authority to act as agent for the Division. On the
contrary, the evidence established that in a booklet distributed
to Brevard County, as well as other enployers participating in
the FRS, the Division expressly states that such enpl oyers are
not agents of the Division. Having failed to prove the first of
the three elenents required to establish the existence of
apparent authority, a further analysis regarding the remaining
el enents i s unnecessary.

62. |In order to prove equitable estoppel, the follow ng
el ements nust be established: 1) a representation as to a
material fact that is contrary to a | ater asserted position;

2) a reasonable reliance on that representation; and 3) a change
in position detrinental to the party claimng estoppel caused by

the representation and reliance thereon. See Warren v.

Departnment of Administration, 554 So. 2d 568, 570 (Fla. 5th DCA

1989) .
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63. As noted in paragraph 61, Petitioner failed to
establish that Brevard County, or any of its agents, had
apparent agency authority and could act on behalf of the
Division. Therefore, representations, if any, made by Brevard
County to Petitioner are not attributable to the Division and
the doctrine of equitable estoppel is inapplicable to the
Di vi si on.

RECOMVVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the Division of Retirenent issue a final
order denying benefits to Petitioner under Option 2.

DONE AND ENTERED this 30th day of January, 2004, in

Tal | ahassee, Leon County, Florida.

Codee 3 Wl

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of January, 2004.
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COPI ES FURNI SHED

Wayne L. Allen, Esquire

Wayne L. Allen & Associates, P.A
700 North Wckham Road, Suite 107
Mel bourne, Florida 32935-8865

Thonmas E. Wight, Esquire
Departnent of Managenent Services
Di vision of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Sar abet h Snuggs, Interim Director

Di vision of Retirenent

Department of Managenment Services
Cedars Executive Center, Building C
2639 North Mnroe Street

Tal | ahassee, Florida 32399-1560

Al berto Dom nquez, General Counsel
Department of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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